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EDITORIAL

It’s the

Victims
We are

Talki
AloaoutTg

Dinko Gruhonji¢
Photo: Media Center Belgrade

The legacy of the ICTY is abundant - unfortunately. I say “unfortunately” primarily because
it also means that our wars, too, were — forgive me for sounding a bit morbid — “abundant.”
These were the wars in which the first genocide in Europe since the end of World War II
was committed. Ferocious wars they were. The wars in which the magnum crimen was
committed. That is why dealing with the past has to be so slow and so hard. All the more so
since the authors, artists and advocates of ‘the great crime’ are too often decision-makers or
researchers, occupying comfortable positions from which they can still hinder with ease the
achievement of justice for the victims of the wars.

But it is the victims we are talking about here, not about the criminals and accomplices.

The legacy of the ICTY surely supports the claim that the wars in the former Yugoslavia are
actually the most documented wars in the history of warfare. The Tribunal has greatly
contributed to the judicial investigative documentation of these wars. I thank it for that, on
behalf of future generations, who will one day, I am sure, find the strength to look into the
mirror, since our contemporaries seem to be ashamed of their own reflection.

Furthermore, the International Criminal Tribunal for the former Yugoslavia has contributed
to the delivery of justice for the victims. Although it has sometimes wronged the victims. I
am one of those, however, who, at the mere mention of the Hague Tribunal, launch into
criticism. But one need only ask onself how the principle of accountability for war crimes
would have been implemented in the former Yugoslavia, if it hadn’t been for the ICTY? The
answer is very simple: at first, there would have been no implementation whatsoever; and
then, it would have been very difficult and almost non-existent. Who would have been able
to threaten - and with what - all those warlords, great, middling, small? Who would have
believed - in 1993, say - that even one of those untouchable villains would eventually end up
whimpering on the bench in the Hague?

The inspiration for the establishment of the permanent International Criminal Court under
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the auspices of the UN, emerged thanks to the establishment of ad hoc tribunals for the
former Yugoslavia and Rwanda. This is precisely how the UN finally became judicially
productive and, even if only symbolically, sent a message to every warlord and dictator in
this world that he might in the end be held responsible for the harm he has caused. May
none of them ever be permitted to relax.

What are we to do with the f:;ll'tnl;tsh:n\gztég;;w?i2§ talking about here, not about the
— imi ices.
legacy of the ICTY - this will P

primarily depend on us. So what are we to do with the legacy of the ICTY? This will

primarily depend on us. What we do with this legacy and
how we use it will depend on what kind of society we actually want to live in. For a start, we
must realize that, where the victims of the wars in the former Yugoslavia are the issue, the
legacy of the ICTY is not enough to achieve the necessary modicum of justice for the
victims. But it will be a great legacy for the future and it will help the Regional Commission
for the Victims (RECOM), once it has been established by the countries in the region.

So far, legal envoys for talks about RECOM have been appointed by the presidents of all the
countries in the region, except for one member of the Presidency of Bosnia and Herzegovina
and Tomislav Nikolic, the President of Serbia.

Since coming to power less than a year ago, Nikolic has sent so many bad messages to
neighbouring countries, that we are often embarrassed on his behalf. Another piece in the
mosaic of shame is the fact that Tomislav Nikolic has not yet responded to any request by
the RECOM public advocates to meet with him. He could at least appoint his own legal
delegate, who could address such issues as the need to document the suffering of the
citizens of the former Yugoslavia, name the victims, provide the opportunity for them to
testify publicly, and achieve a factual closure about the wars. How is it possible that
someone could refuse to participate in such a humane initiative?

But it is the victims we are talking about here, not about him, Tomislav Nikolic.
Dinko Gruhonjic

The author is a journalist from Belgrade and member of RECOM’s Regional Team of
Advocates
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IN THE NEWS - NEWS ABOUT RECOM

'The President
of Kosovo

Appoints

Personal

Inicijativa za REKOM
Initiative for RECOM
WHuyujaiiusa 3a PEKOM
Iniciativa pér KOMRA
Pobuda za REKOM

Pristina, 25 March 2013

The President of Kosovo, Atifete Jahjaga, on 25 March 2013 appointed her legal adviser
Selim Selimi as her personal envoy to RECOM’s Regional Expert Group. Personal envoys

4 have so far been appointed by the presidents of Croatia, Montenegro and Macedonia, as
well as by two members of the Presidency of Bosnia and Herzegovina. The third member of
the BH Presidency is expected to appoint his personal envoy too.
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!Monitoring
Transitional
Justice in the

Former

Yugoslav
Countries

The Report Transitional Justice in the post-Yugoslav Countries — 2010/11 has been
published.

The subject of this report are relevant events in the transitional justice arena in the

successor countries of the former Yugoslavia: trials for war crimes committed in the period 5
1991-1999, institutional reform referring to lustration, approach that institutions and public

have to convicts, media reporting about war crimes, truth commissions, work of civil society
organizations on documenting facts about war crimes, resolution of the issue of missing

persons, return of refugees, reparations, memorials.

The report is based on the research conducted by the Humanitarian Law Center, the
Humanitarian Law Center Kosovo, the Youth Initiative for Human Rights — Croatia, the
Center for Research and Policy Making in Macedonia, Association of Transitional Justice,
the Accountability and Memory in Bosnia and Herzegovina, and the Center for Democracy
and Transitional Justice from Bosnia and Herzegovina.

The report was presented in Pristina, Zagreb, Belgrade, Banja Luka, Skopje and Ljubljana.
Available for download at www.ZaREKOM.org:
http://www.zarekom.org/news/Transitional-Justice-in-Post-Yugoslav-countries--Report-for
-2010/2011.en.html.
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IN THE NEWS

The
Legacy of
the Hague

Tribunal

IThe Voice of the Initiative for RECOM has invited eminent experts from different
areas to express their views on the legacy of the International Criminal Tribunal for
the Former Yugoslavia. This issue is entirely devoted to the subject.

Mirko Klarin

'What are We

Actually to “Inherit”

‘ from the Tribunal?

Mirko Klarin
Photo: www.ech.int

Whenever there is talk in the region about the legacy of The Hague Tribunal, one of the first
questions to emerge is: “Where will its archive be located?” Will it remain in The Hague, will
it be transferred to the UN headquarters in New York, or will it be allocated to one of the
regional centers, such as Sarajevo?
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The ICTY’s legacy in the former Yugoslavia does not in the end depend on where its
archives will be located. Wherever it ends up, its contents will be available to the global
public through the Internet, and will be used by all those who need them, whether in the
region or beyond. Much of the contents is already available on the Tribunal’s website, in the
form of an extensive database that contains the case files of all adjudicated cases. Another
question is: Why is it that what we have available today is being used more abroad than in
the region?

In fact, the legacy of the ICTY in the former Yugoslavia no longer depends on the Court
itself. The Tribunal, to paraphrase the late leader of the Italian Communist Party, Enrico
Berlinguer, on the subject of Soviet-style real-socialism, has more or less “exhausted its
driving force.”

In its final term — with three ongoing trials left (Karadzic, Mladic and Hadzic), which are
mostly “recycling” the witnesses and the evidence from the dozens

of cases adjudicated so far — the Tribunal can add little or no value
to what it has already achieved in the past twenty years in terms of
the facts about the wars in the former Yugoslavia. Evidence has
been presented and incorporated into a number of completed

Tocated. trials for crimes committed in Bosnia and Herzegovina, and
Eastern Slavonia. The most one could expect from the three
ongoing trials (Karadzic, Mladic, Hadzic) is, possibly, some new

evidence about the role and the responsibility of the accused, but certainly not about what
happened and how it happened in Srebrenica, Sarajevo, Prijedor, Vukovar or Erdut. That has
already been established and ruled on several occasions.

It is true that in its final term the Tribunal may have spoiled something of what it has
accomplished in the past two decades, but not so much with regard to establishing the facts,
as to interpreting the norms of international criminal law. That is exactly what happened
recently in the cases of Gotovina and Perisic. However, such legal (re-)interpretations will
primarily affect the Tribunal’s “global legacy,” the jurisprudence or case law that existing
and future international criminal tribunals are to inherit. In the opinion of some experts on
international law, this “global legacy” of the Tribunal has been seriously undermined by the
recent decisions of the Appeals Chamber which may significantly hinder or even prevent the
future prosecution of military commanders responsible for indiscriminate shelling of
populated areas or for aiding and abetting war crimes committed by “mediating forces.”
Some experts have even called it a “black stain” on the Tribunal’s otherwise extremely
important contribution to the development of international criminal law.

These new interpretations of international criminal law could indeed affect the willingness
of the judiciary in the region to prosecute those occupying senior political and military
positions. But such a readiness did not exist in the region anyway, even before the Appeals
Chamber’s decision in the cases of Gotovina and Perisic. The Prosecutions in the region
simply do not need an excuse to “refrain” from prosecuting the masterminds and/or those
who ordered the crimes: for now, they are quite happy prosecuting “the small fry” - that is,
the direct perpetrators.
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Local prosecutor’s offices
have “inherited” from the

However, for the region, which remains dominated by denial and historical revisionism, the
established and adjudicated facts about the crimes are more significant, at least in the long
run, than the new legal interpretations of the standards of (non-)selective shelling (in
Gotovina case) or of the “specific direction” in aiding and abetting the crimes (in Perisic
case). The established and adjudicated facts are, fortunately, less prone to “corruption”
through “creative” judicial interpretations, although this cannot be completely excluded as a
possibility (see: why did Judge Pocar, in his dissenting opinion, describe the way in which
most of the judges in the Appeals Chamber interpreted Tudjman’s and Gotovina’s famous
words at the Brioni meeting of July 31, 1995 as “simply grotesque”).

Let’s try to make a brief “inventory” of what the Tribunal will have left us as its legacy,
independently of the controversial decisions that marked (or will mark) its final term.

First, the Tribunal has established the principle of accountability, a concept that had
previously been foreign to Balkan warlords and warriors. Nobody defined it better than
Tihomir Blaskic, commander of the Croat forces in central Bosnia, who, after serving nine
years in prison for war crimes, said in an interview: “Had the Hague Tribunal not been
established, we would have been living in the belief that it is possible to commit mass crimes
for which no one is to be held accountable.”

The Tribunal, therefore, marked the beginning of the end of the culture of impunity that has
reigned not only in the territory of the former Yugoslavia, but also beyond. Because, had the
first trials before the Tribunal not shown that international criminal justice could be operative,
other ad hoc, mixed or special tribunals for Rwanda, Sierra Leone, Cambodia, Lebanon, and
even the International Criminal Court would never have been established. However, this is
already an integral part of the “global legacy,” to which the region contributed with the crimes
committed in the early 1990s which led to the establishment of the ICTY.

The Tribunal applied the principle of accountability to a relatively small “sample” of the 161
accused, but even with such a limited “sample” it managed to cover almost all the locations
in Bosnia and Herzegovina, Croatia and Kosovo, where mass crimes had been committed
for which, as Blaskic said, “no one would ever have been
held accountable... had it not been for the Hague Tribunal.”

!:aguel:: E flle; o :‘ TEITEE G, The established and adjudicated facts about what actually
NoBoySaNGSIOIISHSpects, happened in these locations — based on the testimony of

who have been under

survivors, eyewitnesses, “insiders,” expert and other

investigation by the witnesses, supported by the piles of documents and forensic

A [ 3
Tribunal's prosecutor’s evidence — are undoubtedly the most valuable “regional

office for the past two legacy” of the Tribunal.

The problem, however, is that the public in the region — or
those who are shaping its attention and awareness — have so far mainly or exclusively been
interested in the final outcome of the trials: the judgments and sentence. And what has
brought this about has been the neglect of the facts - facts established through the
protocols of a rigorous presentation of evidence - especially if they were in conflict with the
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prevailing preconceptions about what had happened and who was responsible for it.
Furthermore, it is difficult to imagine that without the help of the Tribunal (and the
international community’s politics of persuasion), the judiciaries in the region would ever
have been reformed or made capable of prosecuting — with varying degrees of enthusiasm —
those directly or indirectly responsible for the war crimes.

The Tribunal’s long-term legacy in the former Yugoslavia is currently based on the two not
particularly strong or stable pillars - of the local judiciaries and civil society and their
organizations and initiatives, such as RECOM. The Tribunal has established the principle
that mass atrocities cannot be committed with impunity and it has criminally prosecuted “a
chosen handful” of the planners, commanders and instigators of these crimes and their
accomplices. However, local prosecutor’s offices have “inherited” from the Hague the files of
hundreds, if not thousands of suspects, who have been under investigation by the Tribunal's
Prosecutor’s Office for the past two decades, but have “slipped through” its not so fine sieve,
designed only for the “big fish” — or rather, as the mandate of the Tribunal indicates, it is
designed for “those most responsible for serious violations of international humanitarian
law committed in the former Yugoslavia since 1991.” War crimes do not expire. Trials have
continued to be held until recently in Germany, Hungary, Italy and other countries, of
alleged war criminals from World War II. There is no reason this should not be the case in
the coming decades in the countries of former Yugoslavia.

Whether that will really be the case will in large part depend on the civil society
organizations and initiatives, especially given the current attitude of the countries in the
region towards the Tribunal and towards prosecuting their “own” war criminals. Their
responsibility for maintaining and implementing the principles that the Tribunal will leave
as its legacy will grow in proportion to the weakening of the politics of conditionality, and
international pressure to deal with the crimes of the past.

The facts established in the Tribunal’s trials and proved beyond reasonable doubt in its
judgments are an endless source of material for a detailed reconstruction of and genuine
dealing with the past, as well as for the prevention of reasoned denial of crimes (irrational
denial will always exist). These facts need only to be “dug out” of the Tribunal’s archives —
no matter where they are finally located — and made public in a way that will not leave
doubt that the events in question had actually taken place in the manner found in the
judgments. Twenty years since its founding, “the Tribunal’s story” remains to be told.

The author is the founder and editor in chief of SENSE News Agency, specializing in the
monitoring of the International Criminal Tribunal for the Former Yugoslavia, the
International Court of Justice, and the International Criminal Court.
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Jelena Subotic

NCTY’s Legacy
Hurt by

Unrealistic

Expectations

Jelena Subotic

Photo: personal archive

The legacy of the ICTY is deeply complex, mutually contradictory, and very rich. In the
context of the multiple and competing ways of analyzing the ICTY’s legacy, I want to make
two main arguments. First, in the absence of a broader transitional justice framework in the
former Yugoslavia, the ICTY became the principal instrument of both retributive and
restorative justice, which placed undue burdens on an institution with a narrow and
technical mandate. Second, the ICTY has brought this unrealistic expectation upon itself by
legitimizing its work to hostile domestic publics as a path to reconciliation and the creation
of a definitive historical account — promises a court is not equipped to either make or keep.

My principal concern with the overreliance on the ICTY as the principal mechanism of
transitional justice in the Western Balkans is the exclusive focus on individual criminal
accountability as the main mechanism of justice. The problem here is that the legitimate
function of a war crimes court, which is to provide retributive justice for serious crimes,
has over time expanded to become the main mechanism of transitional justice - and not
only of retributive, but also restorative, even reparative justice.

This is in large part the result of the fact that the former Yugoslav states have been
incredibly reluctant and very late in adopting any domestic transitional justice mechanisms.
More significant, however, is the complete lack of work in restorative and reparative justice.
There are no memorialization projects acknowledging crimes committed against “other”
ethnic groups, no official state apologies, no reparations or restitutions. There has been no
serious education reform that would include thoughtful and respectful teaching about
crimes of the past. Transitional justice advocates in the region have been quite active in
promoting a variety of appropriate models, but they have been mostly shunned by state
officials and have remained on the margins of public discourse. It is because of this poverty
of the general transitional justice framework that the ICTY has become the principal
mechanism of justice, an institution endowed with powers above and beyond what it is
actually designed and equipped to exercise.
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There is also a specific mismatch between the ever-increasing expectations regarding the
ICTY’s scope and its mandate to prosecute individual perpetrators. That individual
perpetrators and those who ordered the atrocities should be held accountable is beyond
debate. But what the focus on individual criminal accountability misses is that it can eclipse
the larger social transformations that post-conflict societies need. Individual trials can easily
be used by the state to shield itself from larger claims of state responsibility for mass
atrocity, deflecting the accountability to a select few individuals, and therefore foreclosing
the possibility of broader official state apologies or reparations to victims. In the absence of
other official transitional justice efforts, the ICTY became the transitional justice
mechanism, and the continuing serious obstacles to reconciliation in the region have
become, as a consequence, the ICTY’s liability.

While the undue burdens placed on the ICTY as the principal carrier of the transitional
justice project in the region are the result of a lack of credible domestic justice efforts, in
many ways the ICTY has brought these massive expectations upon itself. On the path
towards reconciliation, the ICTY has also presented itself as an historian of sorts. The
argument here is that establishing an historical transcript, a credible record of what
happened, to whom, and why, is necessary for bringing about reconciliation.

The state can easily take
advantage of some processes in The problem with the ICTY taking on the role of an historian
order to protect itself from its is, first, as regards the concept of evidence. The evidence that

institutions’ accountability for the ICTY, and any other court, uses to determine facts are
mass crimes. In doing this, it used to establish the accountability of a specific individual, 11
. b

would eliminate anv chance of accused of a specific crime. This simple fact has been
official anoloaies af\ d completely lost in the hysterical reaction in the region to the
reparatiopns fgr the victims acquittals of Gotovina, Haradinaj and Perisi¢. The ICTY

has found that these individuals were not responsible for

specific crimes, not that no crimes had ever occurred. This is
important for these individual cases — and the determination of the defendants’ guilt or
innocence — but this does not render a definitive historical judgment about mass atrocities,
legacies of violence, causes of conflict, or state or social responsibility for crimes. This is in
the purview of other disciplines and institutions, using other methods and theoretical
approaches. The tribunal was not designed to and should not have promised to deliver
something it was not equipped to provide.

Furthermore, in its effort to stress its contribution to reconciliation, the tribunal did not
quite understand how “reconciliation” is understood at the local level. For the ICTY, as for
most transitional justice institutions, “reconciliation” is understood as co-existence,
acknowledgment of others’ sufferings, correction of past wrongs. However, at the local level,
especially among political actors, “reconciliation” has come to mean equalizing of
responsibility for past crimes — if all sides were found accountable for past wrongs, then all
sides could move on and “reconcile.” So, when Serbian politicians have talked about
“reconciliation,” what they have been looking for from the ICTY was acknowledgment of
crimes by Croats, Bosniaks and Albanians against Serbs, which would then compensate for
the embarrassment of accepting crimes by Serbs against non-Serbs. Reconciliation, in other
words, was a currency, an exchange mechanism for the process of acknowledging past
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crimes. It was not understood as an end in itself, as a public good. It was a means to an end.
This is why virtually all Serbian politicians in the aftermath of Gotovina and Haradinaj
agonized that this is the “end of reconciliation.” What they meant was — this is the end of
our efforts to acknowledge our own crimes.

In its efforts to underline its own
The ICTY did not understand this political context, and was  Prr TR CE T ation,

ill-prepared to deal with it. The stratospheric expectations the Tribunal didn’t fully
placed on the ICTY by international actors, local understand the local meaning of

governments, human rights communities and the Tribunal g reconciliation.”

itself, were unrealistic, inappropriate and arguably even

damaging for the future of the transitional justice project in

the region, even while the important legal work of the court remains tremendously valuable.
We should apply these cautionary tales from the ICTY to the International Criminal Court
and look at ways to strengthen other, non-ICC related activities in post-conflict states that
take a much broader view of the responsibility of states and societies, and not just of a few
high-ranking officials. The transitional justice legacy would be richer for it.

The Author is Associate Professor of Political Science at Georgia State University in Atlanta
and the author of “Hijacked Justice: Dealing with the Past in the Balkans.”
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Florence Hartmann

'The Tribunal's
Missed

‘ Opportunities

Florence Hartmann

Photo: Radio Free Europe

For years, many of us have made the mistake of surrendering to the belief that judicial
institutions, especially international ones like the ICTY, can contribute to reconciliation.
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After all, reconciliation and justice have always seemed to be so deeply linked together that
no reconciliation is possible without justice. And the UN Security Council did in fact
mandate the ICTY to act as a tool for reconciliation. Over the years, however, the
relationship between criminal justice mechanisms and reconciliation has appeared to be
much more complex. It is therefore time for scholars and practitioners to examine carefully
and reflect on the role of international justice in reconciliation processes.

Regrettably, the president of the UNGA and former Foreign Minister of Serbia, Vuk
Jeremic, on April 10, 2013 attempted to hijack such a debate at a meeting on international
criminal courts and reconciliation mainly designed to complain about the treatment of
Serbs in The Hague, which was boycotted by leading Western nations for this very reason.
As aresult, it is likely that any genuine examination of the ICTY’s work, including of its
capacity to catalyse efforts to deal with the past in the region, will be delayed for quite a long
time; with the risk that, in the meanwhile, the ICTY issue will be left in the middle of a no
man’s land, between those keen to display their politically-motivated rhetoric against the set
of values on the basis of which international courts were created and those abstaining from
a constructive assessment of the ICTY record in order not to be seen as weakening the
efforts to end impunity.

20 years after the establishment of the ICTY and in the wake of the recent acquittals that
crystallized an unexpected shift in the work of the Tribunal, to confine the debate to the
acknowledgement that, had the ICTY not existed, victims would have received no justice
and defendants from the Tribunal would have been left free to participate in political life,
would be pathetic.

Through its Appeals Chamber, the ICTY is undergoing a reform of its criteria of criminality,
in an obvious attempt to narrow the liability of the leadership and therefore of states
involved in wars. Despite its own efforts to caution that the new and restrictive standards of
liability introduced in the Perisic appeal judgement "should in no way be interpreted as
enabling military leaders to deflect criminal liability by subcontracting the commission of
criminal acts", the reform re-opens those very impunity gaps that international criminal
bodies have been trying to close for the last two decades.

The reform reveals a clear attempt to shift responsibility for war crimes away from the
commanders and back onto the people who carried out the criminal plans developed by
others, far from the battlefield. It has raised serious concerns, including among the ICTY
judges who have severely criticized the new standards as defying common sense. These
concerns need to be addressed seriously, and Jeremic's excesses cannot be an excuse for not
reflecting on the ongoing and worrying policy conducted by the ICTY President through
the Appeals Chamber. Such an examination is even more necessary given that, in the Perisic
as well as in the Gotovina and Markac Cases, the Appeals Chamber rejected evidence
related to circumstances and the overall environment of the war and reversed (in Perisic)
the history of findings established by its own chambers in earlier cases, as well as by other
international courts, as for instance the ICJ. The confusion created by the recent ICTY
Appeals Chamber's decisions undermines the already difficult process of reconciliation in
the Former Yugoslavia.

Initiative for RECOM
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The ICTY have brought to justice some of those most responsible for the atrocities
committed in the Former Yugoslavia. It has gathered factual records and documents that
would have been destroyed or kept away from the public had the Tribunal not existed.
However, the Court has failed to keep its promise that the main architects of the horrors
committed would not get away with their crimes. It has also failed to illuminate complex
factual situations and command structures. It has exposed the structures of violence, but,
unlike at Nuremberg, not the underlying causes of the wars or the murderous regimes and
their underpinning ideology. According to the late Stéphane Hessel, a witness both at
Nuremberg and more recently at the ECC for Cambodia, the key facilitator of reconciliation

in Germany was the clear acknowledgment that it was the Nazi Had the ICTY avoided these

regime that had committed the crimes of the Holocaust. B e e ol
b
have achieved much more in

Interna.t.ior.lal criminal cot}rts may not be eq.uippeq to foster helping the Balkan people to
reconciliation or solve all ills in a post-conflict society. -
cope with the past.

However, retributive justice will always remain an essential

element of reconciliation processes. Criminal trials are the

only effective instrument against impunity, and not only in order to meet the victims'
legitimate expectations. They are central in restoring the rule of law and civilized norms in
post-conflict societies, and so in ending the very impunity that was both the prerequisite for
mass abuses and the rule under which collective violence could be allowed to occur. But
justice cannot produce the same effects irrespective of whether or not the societies
concerned and their governments seek to capitalize on the extension of the action of justice
in order to try to overcome the past.

The "contribution of judgements to public peace", the second function of the act of judging,
and the one with a long-term goal, as defined by Paul Ricoeur, requires intermediaries. By
qualifying criminal acts that have occurred, by exposing transgressions and by imposing
sanctions against individual perpetrators, thereby assigning the share of responsibility
appropriate to each, in the application of the old adage with which the Romans defined the
role of law, suum cuique tribuere [to attribute to each his own], justice not only offers an
institutional alternative to violence, it de facto enjoins the states in whose name the crimes
were committed, to separate themselves and the societies concerned from the criminal
policies of the past.

The ICTY’s very limited contribution to facilitating the process of reconciliation in the
Former Yugoslavia should not lead to the mistaken conclusion that justice has no serious
role to play in reconciliation processes. There are many ways by which the act of judging,
domestically or internationally, can serve a broader function. For instance, the ICTY was
equipped to identify the criminal regimes and ideologies behind the state-sponsored
violence in the Former Yugoslavia. It was also in a position to acknowledge a state's
responsibility in state-sponsored crimes. Instead, the ICTY has always shown itself to be
very reluctant - and even more so in this last phase of its work, before closing down - to
point to the states whose sovereignty was temporarily subrogated by regimes that
criminalised the system in order to legitimise mass violence aimed at producing nationally
homogeneous populations. While the ICTY judges may have been keen to avoid stepping
outside a strict understanding of criminal justice or being assigned objectives tied to
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complex and contested notions like reconciliation, they nevertheless recently felt entitled to
exonerate Serbia for the crimes in Bosnia and Croatia in the aftermath of Operation Storm
in August 1995, thereby fuelling additional resentment among the victims.

Had the ICTY avoided these above-listed failures, it would have achieved much more in
helping the Balkan people to cope with the past. As it is, the new regimes that had made no
effort to recognise the truth and restore the trust of citizens in each other and in states by
confronting seriously the war legacies, have never felt enjoined to separate themselves from
the criminal policies and their underpinning ideologies. Instead, they have promoted denial
(from this perspective, the recent biased debate at the UNGA is a timely reminder), or at
best have put the blame on various individual perpetrators, especially those in the lower
ranks, thereby encouraging the societies concerned to free themselves from their historical
responsibility and to avoid a genuine debate on the violent past.

Even if there were no existing process of reconciliation for international criminal courts to
contribute to, the horizon of the act of judging war crimes will always stretch beyond just
retribution for the loss and suffering inflicted on the victims. It will be at the very least the
starting point for a restorative process. But in order to ensure that the intermediaries within
post-conflict societies will capitalize on the extension of the action of justice and engage in
confronting the crimes of the past and the causes of collective violence, international
criminal courts must not attempt to disburden themselves of an important part of their
genuine task. It is clear that the act of judging war crimes differs from dealing with crimes in
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peacetime in that it entails, as a minimum, the obligation to highlight the key issues that will
enable the post-conflict society to better understand how they were drawn into collective
transgression and violence without offering serious resistance; so that they can thereby
identify from the totality of their inheritance those elements which need to be integrated as
being among the negative aspects of their nation's history.

War crimes trials are expected to bring knowledge, including
about complex factual situations and command structures, in

order for this genuine material to be transformed, sooner or later,
into an acknowledgement, by the society concerned as a whole, of
the reality of what happened, which is a fundamental step for

opening up the possibility for the victim group and that of the form of justice in the
perpetrators to re-establish relationships and thus be able to process of dealing with its

consider the future together. The more limited or contradictory

the knowledge provided by the war crimes trials of the past abuses

and the context in which they occurred, the less justice will impact

on reconciliation processes. The ICTY did/does not need new tools or specific directions to
catalyse an acknowledgement of the kind that can reconcile the people of the Former
Yugoslavia. It needed/needs only to understand, embrace and fulfil its mandate, in
accordance with the commitment the judges accepted at the beginning, and to keep away
from politics.
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It is not the role of criminal justice to reconcile the conflicting narratives that divide the
post-conflict societies by offering a self-made compromise designed to reduce the tensions
between the different parties. The Court’s assignment is to uncompromisingly establish
undisputed facts. And on the basis of these facts, the victim groups and the perpetrator
groups will themselves have to engage in building, (in deleted) despite the irremediable
dispute between the two opposed narratives or arguments, the kind of compromise that can
put an end to the endless renewal of the two separate versions, and thus achieve
reconciliation.

The author is a French journalist and former spokesperson for the office of the Chief
Prosecutor of the Hague Tribunal, Carla del Ponte
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There is no evidence that Serbia supported and participated in the war crimes committed in
Bosnia and Herzegovina — this is the message sent to us by the acquittal of Momcilo
Perisic, former Yugoslav Army Chief of the General Staff. After that, the Tribunal sentences
the defendants from Bosnia and Herzegovina charged with the genocide in Srebrenica (and,
for the first time, in Zepa - the Tolimir Case), and delivers the judgment on the highest
officials of the MUP RS (Mico Stanisic Case), proving the existence of a criminal enterprise,
the aim of which was to create an ethnically pure state of the Serbian people, a decision
made in 1991 at the Assembly of the Serbian People. Is the “truth” about the war in Bosnia
and Herzegovina which The Hague is relaying that the war was an “unfortunate conflict,” as
it is called in the Dayton Accords document, or a “civil war”, as it has been labelled for years
by Belgrade officials?

There is no doubt that in past years the Hague Tribunal has collected invaluable
documentation which, in its absence as an international court, no national court in the

Initiative for RECOM



18

former Yugoslavia would ever have been able to obtain. In addition, some of the Hague
judgments will become part of history text books, such as the judgments for mass rape in
Foca, for which the ICTY pronounced long prison sentences, describing the crimes as
horrific war crimes, and the judgments on the genocide in Srebrenica, on ethnic cleansing,
on the camps, on the siege of Sarajevo... Or the now almost forgotten judgment that what
took place in Bosnia and Herzegovina was an international conflict with regard to the role of
both Serbia and Croatia in the war in Bosnia and Herzegovina (the Cases of Dusko Tadic,
Aleksovsi, Blaskic, Kordic and Martinovic-Naletilic).

Why has there been a shift in the work of the ICTY? What makes Bosnia and Herzegovina a
victim once again are not the interests of Greater Serbia or Greater Croatia, but the
interests of the Great Powers. The standards established according to which command
responsibility, or the role of one state in an act of aggression against another — including
assistance consisting of the sending of weapons and/or professionals — are to be proven,
have become a guarantee for all those states that fight wars on the territory of other states
that none of them will be held accountable before any international court.

It was interesting to note the discussion between the presiding Judge and the Prosecutor on
March 28, 2011, which at the time went completely unnoticed by the public. It occurred
during the closing arguments of the Prosecutor in the Perisic Case. Mark Harmon, who
presented the indictment against Perisic, began his closing arguments by making allegations
that Perisic was a shadow warrior, hidden behind “the facade of denial by the Belgrade
leadership that Yugoslavia had ever taken part in the conflict in Bosnia.” As the Prosecutor
indicated, Perisic had “aided and abetted” the crimes as detailed in the indictment, “from
his Belgrade office.” “Victims did not enter the equation which Perisic considered when
conducting the politics of his superiors.”

Harmon further indicated that Perisic knew that the main strategic objectives of the
leadership of Republika Srpska, adopted by the Assembly in May in 1992, were to separate
the Serbs from the Muslims and Croats, to no longer accept the Drina river as the border,
and to divide Sarajevo. The prosecution proved this by providing a document from a
meeting held in December in 1992, attended by Slobodan Milosevic, Perisic and other
senior Serbian officials, at which the former RS President Radovan Karadzic clearly repeated
those goals. Harmon said that Perisic was aware that these goals could not be achieved
“without force”, because the non-Serb population would not voluntarily leave their homes,
noting that “General Perisic provided crucial aid by way of officers, ammunition and
weapons which enabled the Army of Republika Srpska to continue with the war and the
crimes, fully aware of the intentions of the political leadership and the Army of Republika
Srpska and their actions.” In addition, he mentioned Ratko Mladic’s log, which state that
Perisic was familiar with the strategic objectives, the realization of which had been helped by
the Yugoslav Army before Perisic was appointed its Chief of the General Staff, which,
according to Harmon, clearly indicates the “continuity of the politics and decisions.”

However, while Harmon talked about the “joint enterprise” of the Yugoslav Army and the

Army of Republika Srpska that committed crimes against non-Serbs, Bakone Moloto, the
Presiding Judge, interrupted him and compared his claims with the situation in Afghanistan,
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where crimes were committed against civilians by NATO forces. Moloto asked Harmon:
“Does this mean that all NATO commanders whose units operate jointly, should be
responsible for war crimes?” Characterizing it as a “politically explosive question,” Harmon
answered: “The aim of NATO is not to ethnically cleanse Afghanistan, but to fight the
Taliban.” Moloto then said: “Perisic is not accused of ethnic cleansing,” to which Harmon’s
reply was that the forcible eviction of between 25,000 and 30,000 Muslims from Srebrenica,
as alleged in the indictment, was equal to ethnic cleansing. But Moloto insisted on Harmon
explaining the difference between the former position of General Perisic and the current
situation of NATO officers?!

Harmon continued to insist: “In Afghanistan, NATO’s aim is not ethnic cleansing. As an
American, I know that the Americans who committed the crimes have been prosecuted and
some are serving life sentences. In the Case of Perisic, no one
The established Hague has been prosecuted for the crimes.” To this, Moloto launched a
standards according to counter-argument: “But NATO officers were also aware that
which command crimes had been committed in Afghanistan, and they continued
responsibility is proven, to participate in the war. Does that mean they are all guilty?”
PV IINEELTEIEINEYT  The discussion was interrupted by Judge Pedro David from
for all those states that Argentina, who, emphasizing that the circumstances in the two
TR IR LR CIRaitIad cases were completely different, added: “Comparing Perisic’s
P R U R L R Rl responsibility with the responsibility of NATO officers in
them will be held Afghanistan is an inappropriate generalization that is deficient
accountable before any and misleading.”
international court.

Moloto had already pointed out that the judgment on Perisic
would also be a judgment of conviction for any American officer in Afghanistan who
defended “American interests,” but the Trial Chamber still sentenced Perisic to 27 years in
prison. Moloto dissented from the majority of the counts from the indictment, which,
according to the other two judges, had been proven. When commenting on the decision of
the Hague Tribunal which finally acquitted him, Perisic said that in the case against him, the
Tribunal accepted the “reality” that a former Chief of Staff could not be charged, because he
defends the borders of his state; as, for example, U.S. generals protect their national
interests many thousands of kilometers away from their territory.

According to the judgment in the Perisic Case, on every box of ammunition, on every tank
or plane, on each sniper... there should be clearly stated which box (or convoy) of military
assistance is intended for the support of the war, and which for the commission of the
crime. In looking for direct orders for the crimes, Meron and the judges who participated in
making this decision have raised the standard of proof to an incredible legal height, thereby
establishing new standards of international law by which other army commanders who have
helped certain wars and crimes will never be held accountable. After the sentencing, one of
the Nuremberg Prosecutors, Benjamin Ferencz, said that “the acquittal of responsible
leaders, based on a technical and legal ambiguity, defies common sense and undermines the
universal desire for more peace in the world.”

The author is a journalist of the weekly "Dani” from Bosnia and Herzegovina.
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Recently, as we near the completion of the International Criminal Tribunal for the former
Yugoslavia (ICTY), the legacy of this Court has increasingly become the concern of the
ICTY itself, as well as of the professional and general public. However, there is no unified
position about this complex and multidimensional issue. Ultimately, the assessment of the
ICTY’s work will require empirical multidisciplinary research at many levels. In what
follows, I will only attempt to examine certain positive and negative aspects of the ICTY,
particularly from a legal perspective.

There is no denying that the ICTY has had a strong positive impact on the development and
promotion of international criminal law. Together with the International Criminal Tribunal
for Rwanda, the ICTY has developed a rich jurisprudence and developed definitions of
international crimes. Among other things, it has recognized sexual violence as a common
and difficult manifestation of war crimes, crimes against humanity and even genocide,
although the definition of this offense does not explicitly include rape and other forms of
sexual abuse.! Very quickly, the ICTY developed the notion that crimes against humanity
can be committed in non-international armed conflict, which paved the way to the view,
generally accepted today and codified by the Rome Statute, that in order to establish the
existence of crimes against humanity it is not at all necessary to establish the existence of an
armed conflict — it is sufficient only that it should be a matter involving a widespread or
systematic attack (which means that crimes against humanity can be committed in
peacetime as well). Furthermore, while some of the solutions may not be fully consistent
with the principle of personal guilt in the way in which this principle is understood within

1It is another question whether such an extensive interpretation of certain objective characteristics of the offense is
in accordance with a very restrictive understanding of the genocidal intent of destruction as physical or biological
destruction (for which the ICTY clearly opted in Krstic).
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modern penal systems of the Continental legal circle, the ICTY has indicted that in the
context of international crimes, specific forms should be developed that reflect the collective
responsibility and systematic nature of these offenses. Perhaps most importantly, the
Tribunal has sent a clear message not only to the region but also the entire international
community, that massive and systematic human rights violations will not be tolerated and
that there are institutions willing to take over the prosecution of the persons most
responsible for the commission of international crimes when national courts are unwilling
or are unable to do so. In this regard, the affirmation of individual criminal responsibility is
extremely important, not only as regards the direct perpetrators, but also of the highest
ranking persons in the military hierarchy, including the politicians and presidents.

In addition to highlighting the achievements of a universal nature, significant for the entire
international community, we should briefly look at the specific impact the ICTY has had on
the local community. From the Croatian perspective, one might single out the gradual
change in the general climate and in the attitude to war criminals. While the view that a war
crime cannot be committed in a homeland war dominated Croatia in the early 1990s,?
today this view has been abandoned, if only declaratively and publicly. Although this is
generally speaking the result of the maturation of Croatian society and a number of other
factors, it is indisputable that the ICTY has to some extent contributed to the process of
dealing with the past and the responsibility for war crimes committed by one’s own side.
The process has led to a stronger interaction between the ICTY and the local judicial
authorities, aided by the Tribunal’s completion strategy and its inability to process everyone,
not even just the highest-ranking perpetrators. On the basis of these interactions, the
Croatian judicial authorities have formally taken over one case, while in several cases the
proceedings have been initiated on the basis of an informal co-operation between
prosecutors.

One should not forget the development of legislation in Croatia either. Under the influence
of recent developments in international criminal law, in 2004 Croatia included in its
Criminal Code crimes against humanity and those referring to command responsibility,
and thus prescribed punishment not only for those commanders who deliberately failed to
prevent the commission of international crimes, but also for those who, when the crimes
were committed, acted negligently, in that they failed to supervise or did not punish their
subordinates after they have learned of their participation in the commission of these
crimes.? The recent entry into force of the new Penal Code means that in Croatian law
international crimes have been made formally consistent with international sources,
primarily the Rome Statute, which largely codifies the interpretations crystallized by the
case law of the ICTY.* The process of implementation, however, does not stop here, which is

2 This theory was once publicly advocated even by a Supreme Court judge.

3 However, due to the strict notion of the principle of legality, the dominant position is that these provisions can
not be applied to acts committed before their entry into force.

4 Of course, the International Criminal Court (ICC) has departed from some notions and interpretations
represented by the ICTY, but even such deviations from the interpretation, which proved inadequate in practice
should be considered an important aspect of the legacy of the ICTY.
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what Croatian courts sometimes seem to lose sight of. The fact that international law is the
source regarding implemented crimes should be taken into account in their interpretations.
Although the Constitutional Court of the Republic of Croatia has pointed out that, in the
case of international crimes, the duty of the court is to state exactly in its judgment which
rules of international law the defendant violated, in the trial for international crimes
Croatian courts should go even further and take into account not only the relevant norms of
international law, but also international, and, where appropriate,

comparative jurisprudence, which develops and interprets the Under the influence of the
characteristics of these offenses. ICTY, legislation has also
been developed in

Finally, could the ICTY have done more? Could it have become a Croatia, but Croatian

significant player in Croatia and in the region? The answer to
these questions is undoubtedly in the affirmative. A number of lose sight of this.

factors have contributed to the relatively poor reception and

negative perceptions of citizens in the region — from the

selectivity of the ICTY in deciding on specific defendants or specific charges, to the
inconsistency in sentencing, which the ICTY seems to have approached randomly, without
clearly defined and formulated policies or purposes of punishment. Insufficient attention
has been given to the mechanisms of protection and support for the victims, while some
criticism can be directed at the insistence on individual legal institutions that derive
originally from the Anglo-Saxon legal system, with which the defendants, their lawyers and
other participants in the proceedings are unfamiliar. Although we should not forget the
continuing political manipulation and biased media, the main reason for the negative
perception of the ICTY in Croatia and the region, seems to lie in the fact that the court
itself has to some extent neglected the local community as its primary audience, dedicating
more attention to the reaction and understanding of the international community. One
should also point out that the ICTY’s goals are very ambitious. Apart from the
individualization of guilt and the conviction of perpetrators of international crimes, the
ICTY has been expected to contribute to building and maintaining peace and reconciliation
in the region, establishing the historical truth, and so on — goals which could not have been
achieved without proper communication with the public and the local community. It was
late in the game when the ICTY realized the importance of the so-called outreach
programmes, which due to lack of investment and energy have never come to life in a way
that could really contribute to understanding and enhancing the legitimacy of international
criminal justice in the region. In legal science it is often said that “not only must justice be
done; it must also be seen to be done.” International criminal justice must take seriously this
maxim if it wants to ensure its long-term legitimacy.

The author is Assistant Professor in the Department of Criminal Law at the University of
Zagreb.
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Nerma Jelacic has been with the International Criminal Tribunal for the Former Yugoslavia
since 2008, and today heads the ICTY’s Communication Services. Prior to that, she
reported on war crimes for many years, gaining a great reputation. We spoke with her about
the legacy of the Tribunal and the paths to reconciliation in the region.

What, in your opinion, is the most important legacy of the Tribunal?

This legacy can be very broadly conceived. We mean by it everything that this court will
bequeath to various heirs. In public debates and expert discussions we often hear that the
legacy of the Tribunal includes, among other things, the conclusions of the International
Court contained in its judgments, its contribution to the development of international law,
its documents and archives, as well as its contribution to the rule of law in the former
Yugoslavia and advances in international justice. In my view, the main question is how the
legacy will be used.

At the time the Tribunal was established, the national courts of the former Yugoslav
countries were not capable of prosecuting the crimes committed in the conflict. I am deeply
convinced that if it had not been for the Tribunal, these war crimes would not have been
prosecuted in the former Yugoslavia. Absolute impunity would have ruled.

Of course, opinions are divided as to the effectiveness of the Tribunal in a region in which
the past still divides people.

When I think about the most important legacy of the Tribunal, in addition to some of the
key players having faced justice, I see the archival materials and documents that have been
collected and made public as most important to the broader process of facing the past.
These documents, of course, do not constitute the complete story of what happened in the
former Yugoslavia, but nevertheless, much of that story is located in the Tribunal’s archives.
I am sure that not even half of these documents would have been made public voluntarily -

Initiative for RECOM

23



24

not even more than 20 years after the breakup of Yugoslavia. Some of these documents have
played a crucial role in the trials before the Tribunal; but they can certainly also play a more
important role in the parallel processes of dealing with the past studying the causes and
consequences of the war.

At the same time, the prosecution of those most responsible for war crimes in the former
Yugoslavia has contributed to providing a sense that justice has been served to at least
some of the victims of these crimes, and to discovering the truth about the crimes
committed.

One often hears that a number of acquittals in the last year have cast a shadow on the
great achievement of the Tribunal. Does the Tribunal’s outreach office plan to do
something about that — and can it succeed?

It does not often happen that all the parties that participated in the war are satisfied with of
the Tribunal’s judgments. I am aware of the reaction to the recent decision by the Tribunal,
as well as of the results it had on the work of my office in the region. In fact, a number of
activities in the region, and almost all our plans for Serbia, ceased as a result of some
reactions and decisions. However, the achievement of the Tribunal cannot be assessed on
the basis of a handful of judgments. Instead, all of what has been done so far must be taken
into account. And a lot has been done, despite the skepticism that accompanied the
establishment of the Tribunal.

Although this court has laid the foundation for what is called outreach — a model other
international courts have followed — my personal opinion is that all courts dealing with war
crimes could be more actively involved in explaining their mandate and in particular their
decisions. However, for those who regularly follow the work of the Tribunal, it is clear that
this kind of engagement by the Tribunal’s outreach office, and similar units. I hope that one
of the lessons learned after the Tribunal closes will be an awareness among international
lawyers that such courts have a greater role than assessing the guilt or innocence of
individuals, and that they should find a way to play a more active role in dealing with the
past outside the courtroom.

‘What is your view about the opinion that these judgments (Gotovina, Markac, Perisic,
Haradinaj) have widened the gap between peoples rather than contributed to
reconciliation, which is one of the declared goals of the Tribunal?

It is true that the recent rulings have sparked a lot of outrage in the former Yugoslavia. But
as I said before, it is quite rare for all parties involved in the war to be satisfied by the
Tribunal’s judgment. Since my arrival to the Tribunal in 2008, I can remember only one
judgment out of more than a dozen, that was welcomed by both sides in the conflict.

I think that one will be able to make a general assessment of the overall effectiveness of the
court only from a certain historical distance and after all of the processes pending have

been completed.

‘Why, in your opinion, are the facts established by the Court widely unknown, not
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accepted by the public in the region, and used in a selective way?

The process of dealing with the past is long and painful, and unfortunately, our societies do
not seem fully prepared to deal with this process seriously. Of course, there are civil society,
non-governmental organizations and individual politicians and academics, but we lack
general social awareness. In a situation where the denial of crimes is prevalent, selective use
of the facts established by the Tribunal serves well those who want to sweep the process
under the rug.

The ICTY outreach unit has been working on bringing the work of the Tribunal and its
contribution to establishing the truth about the numerous events that occurred during the
war to the communities in the former Yugoslavia. Unfortunately, our efforts are all too often
overshadowed by sensationalist media coverage and very irresponsible political discourse.
Our efforts, resources (I am speaking only about the outreach office) and capabilities are
insufficient to cope with the results of the longstanding politicization of the Tribunal’s
mandate and work.

Bosnia and Herzegovina and Kosovo have opted for a national strategy of transitional
justice. What can we expect - what kind of results? What will be the greatest challenges
of such approach?

The national strategies of transitional justice are highly ambitious in their design. When it
comes to Bosnia and Herzegovina, the question is whether it is possible to meet the
deadlines and tasks that have been set in this strategy. I personally believe that the
implementation of the strategy is of great importance because of the speed with which a
high number of war crimes could be processed.

On the occasion of Milan Lukic’s arrest, you wrote in The Guardian, as a person born
in Visegrad, but before you became the spokesperson for the Tribunal, that it was too
late for justice. What can you say to the victims who still feel that way about war crimes
trials?

I never wrote or said it was too late for justice — because I think and believe that is never too
late and one should never give up. When Milan Lukic was arrested in 2005, I welcomed his
arrest but said that if that was all that was going to be done, his arrest alone would not bring
justice to the victims of Visegrad. The message I tried to send was that the “most notorious,”
“the most cruel”, “the big fish” are not the only ones who committed the crimes, whether in
Visegrad, Foca or some other town. At that time, the international media often reported on
the capture and sentencing of the Hague fugitives as the only or the most important element
for the process of reconciliation. But to my mind, it was important to realize that they could
not have committed those crimes alone, and that for some of the victims some other,
unidentified perpetrators were just as important or more important. Also at that time, the
international media were writing about the three or four “greatest” and “most famous”
crimes sites, while I was trying to raise awareness about some of the lesser known places of
execution; because I think those places should not be forgotten either, and a rift should not
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be created between the victims or the feeling that any suffering was not as important and as
unacceptable as any other.

‘What do you think about the Initiative for RECOM? Do you support its establishment?

I have personally, from the very beginning, even before I came to the Tribunal, supported
the idea of establishing RECOM. I am happy that since my arrival at this institution, the
Tribunal’s presidents, as well as the Registrar of the court, have emphasized in their official
statements that this initiative is an important mechanism in the process of reconciliation
and dealing with the past in the former Yugoslavia, and that as such it is complementary to
the work of the ICTY. You know that previous initiatives were not always given the green
light by the ICTY, and about some the Tribunal did not even declare its position. I sincerely
hope that the Initiative for RECOM will be realized and be able to take advantage of the
rich legacy of the Tribunal and its work.

Jelena Grujic
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war - and that’s exactl|
what they are like now.

to Live
Today

At the Third Regional Forum on the mechanisms for establishing the facts about war crimes
in the former Yugoslavia, held in Belgrade on February 11 and 12, 2008, Djordje Krstic
spoke about his suffering in Bijeljina. A testimony to the same events from the perspective of
his neighbor Jusuf Trbic was published in the last issue.

My neighbor and colleague Jusuf told me the story very well, for he is a writer and a
journalist. I can’t talk like that. All I knew was I knew that... I had an urgent need to help the
people during those sorrowful events, and I helped them, and my family helped them, as
much as we could. That is what Jusuf repeatedly wrote in his books. My family helped not
only Bosniaks, but all those who needed help in that period. I won’t bother you listing their
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names. It’s difficult for me. I am emotional, and I feel the weight in my guts - I'm all
sweating, although I don’t sweat easily. I don’t know what’s more dramatic — what the kids
told us [at this Forum] about their parents, or what the mothers said about their children, or
sisters, or fathers. It’s all so moving that I really... I really am tormented by all these
dramatic stories. But I'll say something about Bijeljina — a real example, throughout its
history, of tolerance and a cozy life. I won’t be listing too many examples, I will only
mention World War II. Mujo Ujdurovic used to help save Serbs, and was killed by
criminals because he rescued and helped Serbs detained in Jasenovac. But he was not the
only one — there were other families like his. And conversely, Serbs helped and hid Muslims,
and so on. I want to thank the Muslims who suffered, those who suffered [in the most recent
war], who helped me too. I... my family... helped, and I was repaid for that. As we say —
good leads to good.

On March 20, 1995 my child was captured in the Majevica Mountains, gravely wounded,

and before he was wounded, he had helped some other injured people. Two or three men
died, but he remained, and was gravely wounded. A rescue team arrived [Muslims]. Another
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team of doctors followed and wanted him to go with them. But he remained unable to
move. Then an older man said: “Let’s help the young ones,” and all of them agreed. He
wasn’t 20 yet, a young man, with an athletic body, handsome...not because he is mine...
everyone’s child is beautiful, but... And so they agreed. They laid him on a stretcher and
transported him. After six months and nine days he was exchanged. This much I know from
the statement he gave, although he doesn’t like to talk much about it. He requested to be
taken away. They didn’t give him water, they gave him lemon instead. They took him
through a minefield, and arrived at a field hospital. A grenade hit the hospital, and he fell off
the operation table. Then he was transferred to Tuzla and properly operated on. After he
was released, during the follow-up visit at the Military Medical Center (VMA) in Belgrade,
he was told that he had been properly treated and properly operated on. Today he’s mobile,
alive... he works. I just want to say... I want to thank everyone... all the hospital staff in
Tuzla, because many of my neighbors who had left Bijeljina, whom we had helped, came to
that hospital to visit him, to ask whether he needed anything. And no one understood why
these Muslim women came to visit a Serb man, a chetnik, why they wanted to help him. [...]
I am grateful to my neighbors and the doctors, and especially that man who had the
goodness in him to say that the youth must be saved... and they saved him, because they
transferred him to the hospital. They could have left him there to die on Majevica.

So that’s that in a few rough strokes... as Jusuf says, perhaps we should bring some good
vibrations, because there are people everywhere, and my family was not the only one that
helped in this most recent whirlwind, the war. There were other Serb families that helped,
because it was the Muslims who suffered in Bjeljina. The Muslims. And if three or four Serbs
died, they didn’t die at the hands of a Muslim, but from some accident. And so, those who
really suffered were, I repeat, the Muslims. And once again I want to thank all those people
who showed understanding and helped me too, because I was repaid in a way, the way we
helped them. And I have a need, it really is a need, looking at this gathering and hearing
these heavy stories, to personally express my deepest human condolences to all these
victims, families who had victims in the war, because I've never have the chance to say this
publicly. My condolences, my deep human condolences to all of them, regardless of
nationality, regardless of whether they perished in battle or at home, because they certainly
didn’t deserve it. Ibelieve that more than 90 per cent are honest men, and they didn't
deserve what we have today.

And I want to say one last thing. All that we’ve heard is good to hear and it’s good to have it
recorded, so that we don’t end up with two or three histories, and so that the truth may be
known. I expect something from this gathering, some initiative to change things in our
society. We've talked and talked. But it’s hard to change things. I think we need to change
our government. The government can never bring anything good if the people that govern
are those who took part in the war - and that’s exactly what they are like now. All the key
positions of the government are held today by those who took part in the war and are
defending their positions. Jusuf said as much. If they still incite people against other people,
if they are nationalists and chauvinists, we can’t expect to join the European Union, or to
have any kind of future... So let’s live today, let’s begin to live today, so that the children and
the youth actually see a better today, and not just look towards a future. Otherwise, before
they live to see the future, they will have grown old too. That’s all, I don’t want to keep you
any longer. Thank you.

Initiative for RECOM
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THE RECOM PROCESS

The debate about the best way to uncover the truth and for
truth-telling about the past was launched in May 2006 at the
First Regional Forum for Transitional Justice, organized by the
Humanitarian Law Center (Serbia), the Research and Docu-
mentation Center (Bosnia and Herzegovina) and Documenta
(Croatia). At the Forum, participants — representatives of NGOs
and associations of missing persons and victims from the suc-
cessor countries of the former Yugoslavia — committed to a
regional approach in the establishment of the facts about war
crimes, arguing that the war had taken place in more than one
country, and that in most cases victims and perpetrators did not
reside in the same state.

The Coalition for the founding of a Regional Commission for
Establishing the Facts About War Crimes and Other Gross Vi-
olations of Human Rights Committed on the Territory of the
Former Yugoslavia (RECOM) was constituted at the Fourth
Regional Forum for Transitional Justice on October 28, 2008
in Pristina/Prishtiné. Over the course of three years, through
intensive consultations across the former Yugoslavia, with
over 6,000 participants, the Initiative for RECOM prompted
the most extensive social debate ever in this region. Based on
the proposals, requests, needs and views of the participants
in the consultative process, a Draft Statute was drawn up and
presented to the public on March 26, 2011. It was then sub-
mitted, together with more than half a million signatures in
support of the process, to the highest state institutions of the
countries in the region.

In October 2011, a regional team of Public Advocates for
RECOM was established to press for the final stage of the
RECOM Process. The states in the region have been requested
to institute an independent, inter-state regional commission
for the establishment of the facts about all victims of war
crimes and other serious human rights violations committed
on the territory of the former Yugoslavia between 1991 and
2001. The official position of the Coalition for RECOM is that
RECOM'’s main task should be to establish the facts about war
crimes and to compile a list of all casualties, killed and miss-
ing persons and that the final decision on other objectives and
tasks should be made by the governments of the region who
will jointly establish RECOM.

The main goal of /The Voice is to provide information about the
RECOM Process to the members of the Coalition for RECOM,
to the many supporters of the Initiative and to all those inter-
ested in its development. In addition to this, /The Voice focuses
on the progress of transitional justice in the region.

It is available in in Bosnian/Croatian/Serbian/Montenegrin,
Albanian, English, Macedonian and Slovenian.
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